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45) FAYFARAE, BAe G v L A0 B WE, A3%.
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a Precondition for All Other Goods, Is Mother Earth’(Nicaragua's Constitution of 1987 with
Amendments through 2014, Article 60); TIME(2017.3.16), “New Zealand's Whanganui River
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Granted Same Legal Rights as Human Beings’, A Y: 2020.10.13: $H2, 233, A23(2018),
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- AEFA FFFE vE = 79
UE LSt Fetel = T
55857} o]9f A7

Beebee and others”
(91)

Greenpeace Ltd.? |- JuAr} WAsH7]|E wi& ﬁxﬂii—_%;ﬁ;lﬂ%iﬂeig:éégigj
(99 SV e elel Al she Ae BEIel 1220} o

68) °1384(2015), p.237.

69) °1384(2015), p.239.

70) R v Inland Revenue Commissioners, National Federation of Self-employed and Small Businesses
Ltd, 2 WRL 722, 1981; Endicott(2011), Administrative Law, Oxford University Press, para. 399;
P. P. Craig, Administrative Law, Sweet & Maxwell, 2003, para. 729: ©|84(2015), p.239°4 Ajol-&-

71) °184(2015), p.245.
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N rals AAZHE XA Q™R
Blackfordby & - AR Ao Qst PAE
Boothorpe Action 517}o]| tiotod APHAARE T A
Group Ltd.” Aol A AFo] ofste] BYH | . azpujg AL Jslo] 2% WA A
(94) A BAZALE A g3k A dFale] oJgk BAlo] YnA A
Lancashire County | - A%=ulo] gy fr24e| U4
Council? A AA 57 ] g v o
(07) Ag A/t &% A7

Z: 1) R v Poole Borough Council, ex parte Beebee and others, JPL, 643, 1991.
2) R v Her Majesty's Inspectorate of Pollution, ex p Greenpeace Ltd, 4 All ER 329, 1994.
3) R v Leicester County Council, Hepworth Builbing Products Ltd, and Onyx(UK) Ltd, exp Black
fordby & Boothorpe Action Group Ltd, EWHC admin 304, 2000.
4) Residents Against Waste Site Ltd. v Lancashire County Council, EWHC 2558, 2007.
Zp&: o]g4(2015), pp.242-245.
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Y=t 2ol FuIHA NES T2 vl A Aol oigt BHES 5o SEEAA
T e E 45k Aok v=-2 19909d) $HHEE SHATA7E TEE VS ESH
(Endangered Species Act)J o +AH H=Ee AR HEA DS HSsk= o Anfsi
+= O E 27 59 AAES tigsto] FEHILEA FHRE AUE A4S AR 5ol
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QA iR, S, ololo] Wt Mo] WEOw QAT AA o, vpxjzro R o)

72) Palila v. Hawaii Department of Landand Natural Resources, 852 F. 2d 1106, 9th Cir. 1988:
Marbled Murrelet v.Pacific Lumber Co, 83 F.3d 1060, 9th Cir. 1996: $¥2, 254, 41232018),
p.600IA A&

73) 201649 QA% AupxHp Qo] Y1 AZ AXZ BA|, AWAAZo] gigt nj=2 Fro] vk} 4
s} 842 712431 o)%, W11Ql EYx g 437}00% S HeIsHAT B4 B el weol

A8 ZQA(uliana v. Umted States, 217 F.Supp.3d 1224 (2016)): 0401]—(2019) p.3°14 A&
74) Lujan v. Defenders of Wildlife, S.Ct. 2130, 1992; 99]:2(2019), p.3°lA A<Ql-&; BFA2(2019), p.4.
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Palila v. Hawaii
Department of
Landand Natural

AlollRREE el ¥4 A

Resources” = 2 2] dfeto] /\]oﬂﬂﬂ@ o] &|
) FJOF@r T=A07} o] slelo|F HERE
(88) A A4 A7

 jchlEle] MARIel BAEIAL 48]
Marbled Murrelet | Zg]ZUo}F Algo| tigh F4+H o] HE
v.Pacific Lumber 017]'01] tfsto] witha| Q2o SFEA7E| - daAA 4
Co.” (96) S5 dat Hof EZM*]*— gz A7
¢ HES ALY HAE FRE AR

- "Pederal Water Pollution Control| - Y152 FAZQ Hjo] gt &
Acti S HISH LaidlawS A2 84E | 42 EUE Friends of the
STHA91 Friends of the Barth7} Al%l|  EBarth®] AMEAFS] mlsf] 52 91%

Friends of the
Earth v. Laidlaw”

(00) A4S ANE A Sfol AnAZ 914

75) °‘dﬂ—(2019) ‘ul= 7)1 55 A0 A AR oA AYAERY] Juliana v. United StatesAt
A7, AAY: 2020.11.2, p.3.

76) AA2(2019), ‘v 7]1S5HS} 450 A A 2 YAF AAMHAO] Juliana v. United StatesAt
A7, AAL: 2020.11.2, p.3.
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Massachusetts v.
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- A7 EPAC] A7l whet

2
AtA HiES FARIES Y AS
AZsto] 12719 F97, 370 AHE, 2
N wl=AGE, 74 ARIEA7E 92N
EPAS A2 A5t A%
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FHARER e LA7ka0t 7]
Fuiste] A, S A%

B3} &5} 7hs) weol wet A

27 Q4

Juliana v. United
State”
(16~)

- 2179] Hadso] 71FHste] el A

2% A0 HHo] HaUse] ARy
Aol Wtk Fele v gue
ez AN A

- Anse] A Rl gt

&2 Edz 713380) Jgo] ¢
9] ofe] s 24 FZ3
F85) FAAol1 AAgoletn
metelel flaA7 Qg

Z: 1) Palila v. Hawaii Department of Landand Natural Resources, 852 F. 2d 1106, 9th Cir. 1988.
2) Marbled Murrelet v.Pacific Lumber Co, 83 F.3d 1060, 9th Cir. 1996.

3) Friends of the Earth, Inc. v. Laidlaw Envt'l Servs. (TOC), Inc., 120 S.Ct. 693 (2000): Y2220

19), p.3°l4 A&

4) Environmental Protection Agency, 549 U.S. 497 (2007): EA](2019), p.3°lA AQU-L-

5) Juliana v. United States, 217 F.Supp.3d 1224 (2016): ¥12(2019), pp.3-4°14 A9l
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=
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st Beloll tiall okl A% 2300 Feoke ARRldAls AU 255 AVE
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77) FRYAHB-HAATUQ019), “Fe] Aol
B, EE-AARRA LR
78) TRV BAATAQ019), “FHe) Aol FHANIL

‘SE-EEETH, AM: 2020.11.3.

Z9ith79) o]F 20144 12¥ Ete 'FuQluiy o]

B AL DFFALEALE, p.5; AARAGEA

FBTJLSAE, p.6.
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79) FEU=ARL (SeRIVES = 4R SH1(2014.4.24. 787, 2015.1.1. AA]); B 3HF WY
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A& =g BrHATE(2019), pp.5-7: FeUI=HARE, (SolRITEsl=r $HESH(2014.4.2
4. 7173, 2015.1.1. AAD); "F= &4 FBHAI,, p.13; AAHEAREAE, “Fa-UA LS, S
HESH”, AL 2020.11.3.

oh) Ugs=
EolAe BAE olsfA7E glulets BEEA E s fls) TEolxl &A
7t 9% 9dS 2R E 3 AFS AV 4 U8
Tl Ygss A9 20199 129, UEHE ARISEEEAIQ] Urgenda’
Acto] Fr)o] HRE A2 FANSTE 276k AFEHE 25~40%°0 HIAIA] Fol=
RO AL AEERE F7HYUS AT 2 0E FRlo] tigh HEoJR 9yt o)z}
3 2A7IA ASERO] A HY 2 Hoke W8 AdolA Y1 s41E
T Bl HRY 2AVRA AEER Ao tiet olyEES AAsHch
o] 259 A1A HYS FHY EFES 247 A5ER HHo] LA TR
(), p.13.

80) IFVAYA- B/HATUQ019), .6
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82) EH44(2020), p.31.

83) €x]&(2020), pp.32-33.

84) ¥F1&(2020), p.30; BFAIR(2019), “71FWstAE AR, pp.3-4, AAL: 2020.10.13.
85) Redgwell(2007): ¥(2010), p.157°014 A&

86) AdA=2018b), p.15.
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Ql =S A (Aarhus-Convention) oo ZA3eE 782 AAlSHL Lo, 71U 1L
< 5 A

QEFT AR Bl 9491 A10Y2] A7l Ho] 27} o]PS ExoF 19984 SHAAY
Y3|(UNECE: United Nations Economic Commission for Europe)ollA #5012 ¥
A F&Eo] Sl BAIR 2001378 TAEHAT 8N FA Aok 4771wl 23irt.88)
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2o 9] o H (public participation in environmental decision-making), ‘APFHEZL
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228299k A9F(access to justice)

1. 2E 3= - FEY H7t FAFAY, FFotA ARHAY, ESE6H SBEHE 4%
Sole T Helo AAREA B 71E HEF :Lﬂ Stof] AAH 718 AArEatel A
ULE gHsfof girt, -+ 2 Fof w), AEYZo] AREE Feole 1 olf7t AHeR 7*1]*]31
ojof gttt

2. BE Y= - A% A8 FA99] AAAE - A S TR fiste], MY AArER
= 7|8 e oo H49H %ﬂ“ol HAE FAG 71389 AAFEAlY] HEE S sfof Fict
-~ HIAEZZ(NGO)S] o]l 353 o|o] Hr}. HHREZZAL AHISE ¥ A7t 2 =
At

3. - BE JEE2 359 g9l 7 o] At Sl 7IEe $50%ke o, 1s°] T
THE S ol kel AL, 357189 A8 9 RAk9] Fof thel the7] fisto] 337 AP

Azt Hd & UEE BAof gt

4. 7] #49 AA7F 2 ag Aeol= B FAE xoke 5 %—Eﬂi RIHARQ] A - AL o]

of 3tH, ol5 AAk= 5794 FHA- A5 - AHl84go] Slofof <F

1)

87) European Commission, “The Aarhus Convention”, ZAAY: 2020.10.7; Z93K2018), p.25.
88) UNECE, “Status of Ratification”, AX<Y: 2020.10.7.

89) European Commission, “The Aarhus Convention”, A ¥Y: 2020.10.7.

90) AAF(2018c), “AlWoIE A%t FAF ST Sl AL 2020.11.5.
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Justice in Environmental Matters”, Article 9; A832018a), pp.17-18; °|F4(2015), pp.235-237.
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91) Y 1999.1.26. 98tF23850 T2; tiHY 2010.6.24. 2008t23729 w2; o 2008.4.17. 2006t}
35865 HUTOA| TE; o 2008.12.24. 2008tH41499 THE; o 2004.9.13. 2003TH64602 THE;
o 2007.6.28. 2004t154282 w4 5.

92) Y 2008.9.11. 2006T450338 2; T 2017.2.15. 20158123321 2; i€ 2007.6.15. 2004
Th37904(E4A), 200413791184 wH2; diE9 2008.8.21. 2008t19358 wE; 4254 AH 2009.6.5.
20077¥8452367(84), 20087F126289(d4) o4, oY 2015.9.24. 2011t191784 4, i
2004.3.12. 2002tH4242 w2; Y 2005.1.27. 2003tH49566 #2; tiHY 2015.10.15. 2013t}
23914 #2 5.

93) Y 2006.3.16. 20065330 ®=Z.

94) Y 2015.12.10. 201256322 WA,

95) Y 2012.7.5. 20011519239 AUt w4,

96) Y 2006.6.2. 20047+ 148 2.

97) ¥441(2018), p.24.
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98) HH€ 1975.5.13. AaL 73%96, 97 TA(AHS): Tt 1983.7.12. A3l 83559 WA(LPG S714);
Y 1998.4.24. A1 973286 WAEE FFH7H thFA A Y A7) o 1998.9.4. AL
97419588 WA(EAETHA QATLFR) 5 €41(2018), p.2401A41 AQ1E-

99) tiY 1998.9.22. A1 9719571 WA: ¥RHAI(2018), p.25°041 A2lE.

100) A9 2008.11.13. A3 200781212 WA+t ‘e A): 8Fg41(2018), p.25901A1

Q18-
101) BF41(2018), p.25.
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Executive Summary

I. Background and Objective

1. Need of Activation of Environmental Rights

o Since the enactment of the TAnti-Pollution Law, in 1963,
environmental legislation has become regularized, yet its
implementation has been limited as a specific right due to the

judiciary's passive interpretation of environmental rights

o 2020 marks the 40 year dismissal of environmental rights as a
constitutional law since the 8th Constitutional Amendment in
1980, yet environmental rights are still insufficient to cope with
various environmental problems such as climate change, air
pollution and microplastic, which threatens the primary survival

conditions for humans to live a decent life.

2. Measures for the Activation of Environmental Rights

o The objective of the following research is to provide a foundation
for social discussion on the development of environmental rights
not only for us living in the present, but also for the future

generations, and an ecosystem that coexists with humans.
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II. Theoretical and Legal Effectiveness of Environmental Rights

1. Effectiveness of Environmental Rights

O Independent Rights of Environmental Rights

o The Constitutional Court ruled that the legal aspects of
environmental rights are comprehensive rights including both

liberal and social traits.

O Specific Rights of Environmental Rights

o The Supreme Court generally denies the fact that environmental
right regulations have the effect of directly constraining
government agencies, allowing the public to seek the relief of their

rights from the courts.

2. Awareness of Problems

o Due to issues such as the destruction of ecosystems and climate
change, humankind has been both directly and indirectly exposed
to heatwaves, water shortages, reduced agricultural production,

and the increase of natural disasters and infectious diseases.

o As the preliminary basis for survival, the ‘environmental
maintenance’ of clean air, water food and other natural resources
must be kept, otherwise guaranteeing the basic rights of all

citizens is either meaningless or impossible.

o If the current situation of human desire provoking incompatible

environmental destruction continues in the coming decades, the
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foundation of human survival will be unlikely to recover beyond
the critical point and our lives may be unsustainable. Accordingly,
it is time to bring the change of perception of the value for

‘environmental right' under the premise of all fundamental rights.

. The Practical Implementation of Environmental Rights

1. Improvements for Legislation

O Revision of Environmental Constitution

o First, the basic significance of the ‘environment’ values based on
the Constitution must be recognized and the "Constitution, should
stipulate the Principle of Environmental State’, indicating that the

government pursues the objective value of the environment.

o Second, the government should secure the independence and
particularity of environmental rights by removing the
legal-reservation clause to ensure the core contents and exercise of

its authority on the environment.

O Enactment of the "Environmental Organization Procedure Acty

o Access to judiciary is a fundamental element of constitutionalism and
at the same time acts as a key element for efficient enforcement of
environmental laws. Reviewing such measures as the key to
enhancing judicial access rights by granting eligibility as a plaintiff

to environmental organizations with certain requirements is needed.
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- First, ‘Aarhus Convention’, which urges to guarantee the ‘access

to environmental information’, ‘public participation in
environmental decision-making’ and ‘access to justice’ should

be joined.

- Second, the "Administrative Procedure Act: must be revised or

the 'Environmental Organization Procedure Acti must be
enacted in order to enable not only humans as individuals but
also organizations, which meet certain requirements, to be

allowed as the subject of environmental rights.

- Third, the "Environmental Damage Acts should be enacted to allow

environmental organizations to stop or prohibit violation on
natural environment or the ecosystem, such as water, air, and
climate, which cannot be the object of property rights, and can
be the subject of claims for drainage, compensation, and

restoration of existing violations.

2. Improvement Plan for Environmental Administration

O Rearrangement of Administrative Relief for the Guarantee of

Environmental Rights

‘Environmental Rights Protection Committee’ needs be established
to manage the entire process for damage investigation on
environmental pollution, environmental dispute settlement, and
environment pollution damage relief, in order to solve the problems
due to the disperse of the current environmental protection system,
and to achieve and effectively fulfill the protection of people’s

environmental rights.
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O Reinforcement of Environmental Administrative Procedure

Participation Right

o For effective participation in the environmental decision making
process, the subjects, frequency and locations of public hearings
should be expanded, and the opinions of the residents in such
processes should be substantially reflected in terms of interactive

communication rather than a one-way convergence of opinions.

O Guarantee of Rights for Environmental Information Access and Use

o Concerning the environmental impact assessment report, the
transparent release of information, availability of substantial
information access, and timing adequacy of information offering
should be thoroughly reviewed. Regarding the request of individual
environmental information, anyone should be able to access it
without separate requests, and the release of active and transparent

information should be guaranteed.

O Others

o The system for preventing environmental accidents should be
reinforced for initial and proactive relief from a posterior and

passive relief.

o Reviewing measures to strengthen the environmental executive
power is required, such as securing the effectiveness of guidance,

inspection, and administrative disposition.



Keywords: Constitutional Law, Environmental Rights, Activation of Environmental
Rights, Improvements for Legislation, Improvement Plan for

Environmental Administration
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